Document Based Question for Advanced Placement
U.S. History Classes and U.S. Government Classes
ADVANCED PLACEMENT
U.S. GOVERNMENT AND
POLITICS TOPICS

ADVANCED PLACEMENT
U.S. HISTORY THEMES/
LEARNING OBJECTIVES

The enclosed activities for the Kelo v. New
London (2005) lesson will help students
address the following parts of the AP U.S.
Government and Politics Course Outline:

The enclosed activities for the Kelo v. New
London (2005) lesson will help students
address the following themes and learning
objectives of the AP U.S. History Course:

I Constitutional Underpinnings of United
States Government:
A Considerations that influenced the
formulation and adoption of the
Constitution
B Separation of powers
C Checks and balances
D Federalism



Politics and Power 5: Analyze how
arguments over the meaning and
interpretation of the Constitution
have affected U.S. politics since
1787.



Politics and Power 7: Analyze how
debates over civil rights and civil
liberties have influenced political life
from the early 20th century through
the early 21st century.



Work, Exchange, and Technology 8:
Understand how & why the role of
the federal government in regulating
economic life & the environment has
changed since end of 19th century.

IV Institutions of National Government:
…the Federal Courts.
VI Civil Rights and Civil Liberties:
A The development of civil liberties
and civil rights by judicial
interpretation
B Knowledge of substantive rights
and liberties

FREE SHIPPING
Order your copy of Supreme Court DBQs: Exploring the Cases the Changed History, Vol 2 and receive
free shipping.
Enter Coupon Code “NEWSCDBQ2” at checkout on the Bill of Rights Institute store:
http://store.billofrightsinstitute.org/

AP COURSE ALIGNMENT

Kelo v.
New London (2005)

PRIVATE PROPERTY

KELO V. NEW LONDON (2005)
Case Background

DIRECTIONS
Read the Case
Background and
.H\4XHVWLRQ.
Then analyze the
Documents provided.
Finally, answer the
.H\4XHVWLRQ in a
well-organized essay
that incorporates
your interpretations
of the Documents
as well as your own
knowledge of history.

CONSTITUTIONAL
PRINCIPLES
Limited government
Inalienable rights

In Calder v. Bull  -XVWLFH6DPXHO&KDVHZURWHWKDW
it “is against all reason and justice, for a people to entrust
a Legislature with” the power to enact “a law that takes
SURSHUW\ IURP $ DQG JLYHV LW WR %µ )RU D ORQJ WLPH WKH
“public use” limitation was understood to require that the
JRYHUQPHQW DFWXDOO\ XVH WKH SURSHUW\ LW ZDV WDNLQJ IRU
example to build a road, a school, a hospital, a prison or
RWKHUJRYHUQPHQWIDFLOLWLHV
%XW ZKDW LI JRYHUQPHQW WDNHV SULYDWH SURSHUW\ EHFDXVH
WKDW SURSHUW\ LV UXQ GRZQ LPSRYHULVKHG GHWHULRUDWLQJ
RU EOLJKWHG DQG WKH JRYHUQPHQW SODQV WR UHGHYHORS WKH
SURSHUW\ WR PRUH YDOXDEOH ´SULYDWHµ XVHV" 8OWLPDWHO\
WKLVTXHVWLRQKDVSURYHQGLIÀFXOWDQGFRQWURYHUVLDOIRUWKH
Supreme Court.
7KH&RXUWÀUVWDGGUHVVHGWKHVHLVVXHVLQBerman v. Parker
 DFDVHLQZKLFKWKH&RXUWXSKHOGDUHGHYHORSPHQW
SODQ WDUJHWLQJ D EOLJKWHG DUHD RI :DVKLQJWRQ '& 7KH
&RXUW XQDQLPRXVO\ KHOG WKDW WKH SODQ LQYROYHG D ´SXEOLF
XVHµEHFDXVHWKHSODQDVDZKROHVHUYHGSXEOLFSXUSRVHV
HYHQWKRXJKPXFKRIWKHSURSHUW\ZRXOGEHOHDVHGRUVROG
WRSULYDWHSDUWLHV
,Q  WKH SKDUPDFHXWLFDO FRPSDQ\ 3À]HU EXLOW D QHZ
IDFLOLW\ LQ 1HZ /RQGRQ &RQQHFWLFXW 6HHNLQJ WR LPSURYH
the economic outlook of the area, the city’s New London
'HYHORSPHQW &RUSRUDWLRQ RIIHUHG WR VHOO 3À]HU DGGLWLRQDO
ODQG ZKHUH WKH GUXJ FRPSDQ\ ZRXOG EXLOG D ODUJH UHVRUW
PDULQDFRQGRPLQLXPFRPSOH[0RVWRIWKHUHVLGHQWVRIWKH
affected neighborhoods accepted the city’s offer to purchase
WKHLUSURSHUW\+RZHYHU6XVHWWH.HORZDVRQHRISURSHUW\
owners who refused to sell. They maintained that the
JRYHUQPHQWGRHVQRWKDYHWKHFRQVWLWXWLRQDOSRZHUWRWDNH
SULYDWHSURSHUW\LQRUGHUWRWXUQLWRYHUWRDSULYDWHGHYHORSHU
7KHFLW\WKHQLQYRNHGLWVSRZHURIHPLQHQWGRPDLQLQRUGHU
to take the land. In Kelo v. New London, the Supreme Court
was asked to determine whether the “public purpose” as
LQWHQGHGE\FLW\JRYHUQPHQWZDVWKHVDPHWKLQJDVWKH)LIWK
Amendment’s “public use.”
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TEACHING TIPS: KELO V. NEW LONDON
LEARNING
OBJECTIVES
 Students trace
the historical
background of
JRYHUQPHQW
power to take
SULYDWHSURSHUW\
for public use.
 Students analyze
modern examples
RIJRYHUQPHQW
WDNLQJRISULYDWH
property for
public use.
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ACTIVITIES
1. 7R VHW WKH VWDJH IRU WKLV OHVVRQ SURYLGH KDOI WKH FODVV
with a copy of the Bill of Rights, and the other half with
Document C, James Madison’s essay “On Property”.
+DYHVWXGHQWVFRPSOHWHWKHIROORZLQJZLWKWKHLUUHVSHFWLYH
GRFXPHQWV 8QGHUOLQH SK\VLFDO SURSHUW\ DQG FLUFOH RWKHU
types of property.
+DYHVWXGHQWVIRUPSDLUVRUVPDOOJURXSVWKDWLQFOXGHERWK
GRFXPHQWVDQGGLVFXVVWKHZD\VWKH\KDYHPDUNHGWKHP
1H[WKDYHVWXGHQWVZLWKWKH%LOORI5LJKWVJREDFNWKURXJK
it, marking additional items that Madison considered to be
included in the term, “property”.
Discuss the differences between the way Madison
understood “property” and the way that term is commonly
XVHG WRGD\ :KDW DVSHFWV RI OLIH LQ WKH QHLJKERUKRRG RI
one’s own choosing are part of one’s property rights?
2. See Background Information on Kelo v. New London,
S  'LVFXVV ZLWK VWXGHQWV WKH FRQWH[W SURYLGHG IRU
Document D, Berman v. Parker (1954).
3. +DYH VWXGHQWV DQDO\]H Document D, Berman v. Parker
(1954), and answer the scaffolding questions.
4. Assign appropriate documents for student analysis.
 +DYH VWXGHQWV FRPSOHWH KDQGRXW Graphing Property
Rights—Kelo DBQ.
6. 8VH NH\ TXHVWLRQ ´(YDOXDWH WKH &RXUW·V UXOLQJ LQ Kelo v.
New London” for class discussion or writing assignment,
IRFXVLQJ RQ WKH FRQVWLWXWLRQDO SULQFLSOHV LQYROYHG LQ WKH
case.
See Appendix for additional Graphic Organizers.

BACKGROUND INFORMATION ON KELO V. NEW LONDON
Document A: Blackstone’s Commentaries on the Laws of England (1765)
6LU:LOOLDP%ODFNVWRQH ² ZDVDQ(QJOLVKODZ\HUDQGMXGJHZKRVHCommentaries on
the Laws of EnglandSURYLGHGDQH[SODQDWLRQRI(QJOLVKFRPPRQODZ%ODFNVWRQH·VZRUNZDVYHU\
LQÁXHQWLDOLQWKHWKLQNLQJRI$PHULFD·V)RXQGHUVDQGFRQWLQXHVWREHIUHTXHQWO\XVHGLQPRGHUQ
legal reasoning.
Document D: Berman v. Parker (1954), Unanimous Opinion
´8UEDQEOLJKWµUHIHUVWRGHFD\RIEXLOGLQJVDQGGHWHULRUDWLRQRIQHLJKERUKRRGVWKDWUHVXOWIURP
DQXPEHURIFDXVHVLQFOXGLQJRYHUFURZGLQJDQLQFUHDVHLQFULPLQDODFWLYLW\DQGODFNRISURSHU
PDLQWHQDQFHRIWKHVWUXFWXUHV,QLQRUGHUWRFRUUHFWEOLJKWHGDUHDVLQ:DVKLQJWRQ'&
&RQJUHVV SDVVHG WKH 'LVWULFW RI &ROXPELD 5HGHYHORSPHQW $FW ZKLFK FUHDWHG WKH PHPEHU
'LVWULFWRI&ROXPELD5HGHYHORSPHQW/DQG$JHQF\7KHODZJDYHWKLVQHZDJHQF\WKHSRZHURI
HPLQHQWGRPDLQRUWKHDXWKRULW\WRVHL]HSULYDWHSURSHUW\DIWHUSD\LQJLWVRZQHUVDMXVWSULFH
$IWHU FRQGXFWLQJ VXUYH\V WR LGHQWLI\ QHLJKERUKRRGV LQ QHHG RI EHDXWLÀFDWLRQ UHEXLOGLQJ DQG
´UHYLWDOL]DWLRQµWKH5HGHYHORSPHQW$JHQF\LQSXEOLVKHGLWVSODQWRWDNHRYHUSURSHUW\LQWKH
District’s southwest quadrant, including Berman’s well-maintained and successful department
VWRUH $ERXW  SHRSOH OLYHG LQ WKH DUHD  RI WKHP $IULFDQ $PHULFDQ $FFRUGLQJ WR WKH
$JHQF\·VVXUYH\VRIWKHUHVLGHQWLDOXQLWVKDGRQO\RXWGRRUWRLOHWVKDGQRHOHFWULFLW\
DQGRIWKHGZHOOLQJVZHUHEH\RQGUHSDLU7KHSODQQLQJFRPPLVVLRQSURSRVHGWRGHPROLVKWKH
houses and businesses, create parks, streets, and schools for public use, and then lease or sell
WKHUHPDLQLQJODQGWRSULYDWHGHYHORSHUVZKRZRXOGEXLOGYDULRXVNLQGVRIVWUXFWXUHVVSHFLÀHGLQ
the Agency’s plan, including low-rent apartments. Berman and other owners of the department
store brought suit against the planning commission, on the grounds that their property was not
VOXPKRXVLQJRURWKHUZLVHEOLJKWHGDQGLWZDVXQFRQVWLWXWLRQDOIRUJRYHUQPHQWWRWDNHSURSHUW\
IURPRQHSULYDWHRZQHUWRWXUQLWRYHUWRDQRWKHUHYHQLIWKHRULJLQDOSURSHUW\RZQHUZDVSDLG
-XVWLFH:LOOLDP2'RXJODVZURWHWKHRSLQLRQIRUDXQDQLPRXV&RXUW

Document K: “A Wreck of a Plan,” Charlotte Allen, July 17, 2005
After the KeloGHFLVLRQ&KDUORWWH$OOHQDUHVLGHQWRI:DVKLQJWRQ'&·VVRXWKZHVWDUHDZURWHD
FULWLTXHRIWKHXUEDQUHYLWDOL]DWLRQWKDWUHVXOWHGIURPWKHBerman decision.

KELO V. NEW LONDON

Document F: County of Wayne v. Edward Hathcock (2004), Michigan Supreme Court
,Q WKLV FDVH :D\QH &RXQW\ ZDQWHG WR XVH WKH SRZHU RI HPLQHQW GRPDLQ WR WDNH FLWL]HQV·
properties for the construction of a 1,300-acre business and technology park. This proposed
FRPPHUFLDO FHQWHU ZDV LQWHQGHG WR UHLQYLJRUDWH WKH VWUXJJOLQJ HFRQRP\ RI VRXWKHDVWHUQ
0LFKLJDQE\DWWUDFWLQJEXVLQHVVHVSDUWLFXODUO\WKRVHLQYROYHGLQGHYHORSLQJQHZWHFKQRORJLHV
WR WKH DUHD,Q WKLV FDVH WKH 0LFKLJDQ 6XSUHPH &RXUW XQDQLPRXVO\RYHUWXUQHGLWV UXOLQJ LQ
Poletown.
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Document E: Poletown Neighborhood Council v City of Detroit (1981)
Detroit, suffering a long-term economic downturn and high unemployment, planned to sell a
ODUJHWUDFWRIODQGWR*HQHUDO0RWRUV,QUHWXUQ*HQHUDO0RWRUVDJUHHGWRGHYHORSDIDFWRU\WKDW
SURPLVHGWRSURYLGHSHUPDQHQWMREV7KHDUHDVHL]HGE\'HWURLWZDVKRPHWRWKRXVDQGV
RISHRSOHZKRZHUHPRVWO\3ROLVKLPPLJUDQWV$ERXWKRPHVPRUHWKDQEXVLQHVVHVD
PDMRUKRVSLWDODQGVHYHUDOFKXUFKHVZHUHRQWKLVODQG7KHFLW\FODLPHGWKDWWKHXVHRIHPLQHQW
GRPDLQVHUYHGDSXEOLFSXUSRVHEHFDXVHRIWKHH[SDQGHGWD[UHYHQXHWKDWZRXOGEHJHQHUDWHG
by the factory. The Majority of the Michigan Supreme Court agreed with the city. The predicted
greatly expanded tax base did not materialize and the factory fell far short of its promise of 6,000
jobs.
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KELO V. NEW LONDON
CONSTITUTIONAL PRINCIPLES
/LPLWHGJRYHUQPHQW
Inalienable rights

KEY QUESTION
Evaluate the Court’s ruling in Kelo v. New London.

A
B
C
D
E

©THE BILL OF RIGHTS INSTITUTE
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Blackstone’s Commentaries on the Laws of England 
7KH)LIWK$PHQGPHQW 
James Madison’s On Property 
Berman v. Parker  8QDQLPRXV2SLQLRQ
Poletown Neighborhood Council v. City of Detroit  
Michigan Supreme Court
F County of Wayne v. Edward Hathcock  0LFKLJDQ6XSUHPH&RXUW
G 1HZ/RQGRQ 
H Kelo v. New London  0DMRULW\2SLQLRQ
I Kelo v. New London  'LVVHQWLQJ2SLQLRQ
J Kelo v. New London  'LVVHQWLQJ2SLQLRQ
K ´$:UHFNRID3ODQµ&KDUORWWH$OOHQWashington Post 
L 1HZVSDSHU$FFRXQWV 
M 6DWHOOLWH9LHZRI)RUW7UXPEXOO 

DOCUMENT A
Blackstone’s Commentaries on the Laws of England (1765)
6RJUHDW«LVWKHUHJDUGRIWKHODZIRUSULYDWHSURSHUW\WKDWLWZLOOQRWDXWKRUL]H
WKHOHDVWYLRODWLRQRILWQRQRWHYHQIRUWKHJHQHUDOJRRGRIWKHZKROHFRPPXQLW\
,IDQHZURDG«ZHUHWREHPDGHWKURXJKWKHJURXQGVRIDSULYDWHSHUVRQLWPLJKW
SHUKDSVEHH[WHQVLYHO\EHQHÀFLDOWRWKHSXEOLFEXWWKHODZSHUPLWVQRPDQRU
set of men, to do this without the consent of the owner of the land.
1. According to Blackstone, under what conditions may government
take private property for the general good of the community?

DOCUMENT B
The Fifth Amendment (1791)
1RSHUVRQVKDOO«EHGHSULYHGRIOLIHOLEHUW\RUSURSHUW\ZLWKRXWGXHSURFHVVRI
ODZQRUVKDOOSULYDWHSURSHUW\EHWDNHQIRUSXEOLFXVHZLWKRXWMXVWFRPSHQVDWLRQ
1. What protections for private property are listed in the Fifth
Amendment of the U.S. Constitution?
©THE BILL OF RIGHTS INSTITUTE

2. Are these protections meant to secure the rights of individuals (in
the same way that other amendments protect freedom of religion,
freedom of speech, etc.,) or are they meant to secure the collective
ULJKWVRIFRPPXQLWLHV LHWKRVHZKRZRXOGEHQHÀWIURPWKH
government taking the property)?

KELO V. NEW LONDON
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DOCUMENT C
James Madison’s On Property (1792)
A man’s land, or merchandize, or money is called his property … a man [also]
has a property in his opinions and the free communication of them. He has a
SURSHUW\ RI SHFXOLDU YDOXH LQ KLV UHOLJLRXV RSLQLRQV DQG LQ WKH SURIHVVLRQ DQG
SUDFWLFHGLFWDWHGE\WKHP+HKDVDSURSHUW\YHU\GHDUWRKLPLQWKHVDIHW\DQG
liberty of his person. He has an equal property in the free use of his faculties and
free choice of the objects on which to employ them.
,QDZRUGDVDPDQLVVDLGWRKDYHDULJKWWRKLVSURSHUW\KHPD\EHHTXDOO\VDLG
WRKDYHDSURSHUW\LQKLVULJKWV
:KHUHDQH[FHVVRISRZHUSUHYDLOVSURSHUW\RIQRVRUWLVGXO\UHVSHFWHG1RPDQ
is safe in his opinions, his person, his faculties, or his possessions.
7KDWLVQRWDMXVWJRYHUQPHQWQRULVSURSHUW\VHFXUHXQGHULWZKHUHWKHSURSHUW\
ZKLFK D PDQ KDV LQ KLV SHUVRQDO VDIHW\ DQG SHUVRQDO OLEHUW\ LV YLRODWHG E\
DUELWUDU\VHL]XUHVRIRQHFODVVRIFLWL]HQVIRUWKHVHUYLFHRIWKHUHVW«
,IWKH8QLWHG6WDWHVPHDQWRREWDLQRUGHVHUYHWKHIXOOSUDLVHGXHWRZLVHDQGMXVW
JRYHUQPHQWVWKH\ZLOOHTXDOO\UHVSHFWWKHULJKWVRISURSHUW\DQGWKHSURSHUW\LQ
rights.…
1. +RZGRHV-DPHV0DGLVRQGHÀQHSURSHUW\"

©THE BILL OF RIGHTS INSTITUTE
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2. Put this statement in your own words: “In a word, as a man is said to
have a right to his property, he may be equally said to have a property
in his rights.”
3. What does Madison say the U.S. government must do in order to be
“wise and just”?

DOCUMENT D
Berman v. Parker (1954), Unanimous Opinion
Miserable and disreputable housing conditions may do more than spread
disease and crime and immorality. They may also suffocate the spirit by reducing
WKHSHRSOHZKROLYHWKHUHWRWKHVWDWXVRIFDWWOH
It is within the power of the legislature to determine that the community should
be beautiful as well as healthy, spacious as well as clean, well balanced as well as
carefully patrolled. In the present case, the Congress and its authorized agencies
KDYHPDGHGHWHUPLQDWLRQVWKDWWDNHLQWRDFFRXQWDZLGHYDULHW\RIYDOXHV,WLV
QRWIRUXVWRUHDSSUDLVHWKHP,IWKRVHZKRJRYHUQWKH'LVWULFWRI&ROXPELDGHFLGH
that the Nation’s Capital should be beautiful as well as sanitary, there is nothing
in the Fifth Amendment that stands in the way.
Once the object [goal] is within the authority of Congress, the right to realize
it through the exercise of eminent domain is clear. For the power of eminent
domain is merely the means to the end. ….Once the object is within the authority
of Congress, the means by which it will be attained is also for Congress to
GHWHUPLQH+HUHRQHRIWKHPHDQVFKRVHQLVWKHXVHRISULYDWHHQWHUSULVHIRU
UHGHYHORSPHQWRIWKHDUHD$SSHOODQWVDUJXHWKDWWKLVPDNHVWKHSURMHFWDWDNLQJ
IURPRQHEXVLQHVVPDQIRUWKHEHQHÀWRIDQRWKHUEXVLQHVVPDQ%XWWKHPHDQV
of executing the project are for Congress, and Congress alone, to determine once
the public purpose has been established.…
The entire area needed redesigning so that a balanced, integrated plan could
EH GHYHORSHG IRU WKH UHJLRQ LQFOXGLQJ QRW RQO\ QHZ KRPHV EXW DOVR VFKRROV
churches, parks, streets, and shopping centers….

1. Traditional approaches to the power of the state to condemn (or
seize) private property were based on needs related to “(p)ublic
safety, public health, morality, peace and quiet, law and order.” How
did the Berman decision expand on that concept?
2. The Berman Court reasoned, “In the present case, the Congress and
its authorized agencies have made determinations that take into
account a wide variety of values. It is not for us to reappraise them.”
Do you agree? How deferential should Courts be to democraticallyelected legislatures?

KELO V. NEW LONDON

3. The Court held that “the entire area needed redesigning so that
a balanced, integrated plan could be developed for the region,
including not only new homes, but also schools, churches, parks,
streets, and shopping centers…” What means other than government
seizure of property could have brought about the resources needed
and/or desired by the people in a community?

©THE BILL OF RIGHTS INSTITUTE

7KH ULJKWV RI WKHVH SURSHUW\ RZQHUV DUH VDWLVÀHG ZKHQ WKH\ UHFHLYH WKDW MXVW
compensation which the Fifth Amendment exacts as the price of the taking.
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DOCUMENT E
Poletown Neighborhood Council v City of Detroit (1981), Michigan Supreme
Court
This case raises a question of paramount importance to the future welfare of this
VWDWHDQGLWVUHVLGHQWV&DQDPXQLFLSDOLW\XVHWKHSRZHURIHPLQHQWGRPDLQ«WR
FRQGHPQSURSHUW\IRUWUDQVIHUWRDSULYDWHFRUSRUDWLRQWREXLOGDSODQWWRSURPRWH
industry and commerce, thereby adding jobs and taxes to the economic base of
the municipality and state?
>3ROHWRZQ1HLJKERUKRRG&RXQFLO@FKDOOHQJH>V@WKHFRQVWLWXWLRQDOLW\RIXVLQJWKH
SRZHU RI HPLQHQW GRPDLQ WR FRQGHPQ RQH SHUVRQ·V SURSHUW\ WR FRQYH\ LW WR
DQRWKHUSULYDWHSHUVRQLQRUGHUWREROVWHUWKHHFRQRP\7KH\DUJXHWKDWZKDWHYHU
LQFLGHQWDOEHQHÀWPD\DFFUXHWRWKHSXEOLFDVVHPEOLQJODQGWR*HQHUDO0RWRUV·
VSHFLÀFDWLRQVIRUFRQYH\DQFHWR*HQHUDO0RWRUVIRULWVXQFRQWUROOHGXVHLQSURÀW
PDNLQJLVUHDOO\DWDNLQJIRUSULYDWHXVHDQGQRWDSXEOLFXVHEHFDXVH*HQHUDO
0RWRUVLVWKHSULPDU\EHQHÀFLDU\RIWKHFRQGHPQDWLRQ
The [city of Detroit] contend[s], on the other hand, that creat[ing] an industrial
VLWHZLOO«DOOHYLDWHDQGSUHYHQWFRQGLWLRQVRIXQHPSOR\PHQWDQGÀVFDOGLVWUHVV
7KHIDFWWKDWLWZLOOEHFRQYH\HGWRDQGXOWLPDWHO\XVHGE\DSULYDWHPDQXIDFWXUHU
does not defeat this predominant public purpose.
The power of eminent domain is to be used in this instance primarily to
DFFRPSOLVK WKH HVVHQWLDO SXEOLF SXUSRVHV RI DOOHYLDWLQJ XQHPSOR\PHQW DQG
UHYLWDOL]LQJWKHHFRQRPLFEDVHRIWKHFRPPXQLW\7KHEHQHÀWWRDSULYDWHLQWHUHVW
LV PHUHO\ LQFLGHQWDO ,I WKH SXEOLF EHQHÀW ZDV QRW VR FOHDU DQG VLJQLÀFDQW ZH
ZRXOGKHVLWDWHWRVDQFWLRQDSSURYDORIVXFKDSURMHFW
©THE BILL OF RIGHTS INSTITUTE
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1. What arguments did the 4200 displaced Poletown residents make
against Detroit’s plan to take their property by eminent domain?
2. What arguments did the city of Detroit make in favor of the plan?
3. How did the Michigan Court answer the question?

DOCUMENT F
County of Wayne v. Edward Hathcock (2004), Michigan Supreme Court
:H KDYH FRQFOXGHG WKDW WKLV &RXUW·V Poletown opinion is inconsistent with
RXU HPLQHQW GRPDLQ MXULVSUXGHQFH DQG DGYDQFHV DQ LQYDOLG UHDGLQJ RI RXU
FRQVWLWXWLRQ%HFDXVHWKDWGHFLVLRQZDVLQHUURUDQGHIIHFWLYHO\UHQGHUHGQXJDWRU\
>LQYDOLG@WKHFRQVWLWXWLRQDOSXEOLFXVHUHTXLUHPHQWLWPXVWEHRYHUUXOHG,WLVWUXH
RI FRXUVH WKDW WKLV &RXUW PXVW QRW ´OLJKWO\ RYHUUXOH SUHFHGHQWµ %XW EHFDXVH
Poletown itself was such a radical departure from fundamental constitutional
SULQFLSOHV DQG RYHU D FHQWXU\ RI WKLV &RXUW·V HPLQHQW GRPDLQ MXULVSUXGHQFH
OHDGLQJ XS WR WKH  &RQVWLWXWLRQ ZH PXVW RYHUUXOH Poletown in order to
YLQGLFDWHRXU&RQVWLWXWLRQSURWHFWWKHSHRSOH·VSURSHUW\ULJKWVDQGSUHVHUYHWKH
legitimacy of the judicial branch as the expositor—not creator—of fundamental
law.

1. The Michigan Supreme Court held that its ruling in Poletown 23
years before had been “a radical departure from fundamental
constitutional principles.” What principles do you think the Court
meant?
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DOCUMENT G
New London (2004)
Susette Kelo’s
street before
redevelopment.
Image courtesy
of New London
Landmarks, Inc.,
via Professor Tom
Metzloff, Voices of
American Law,
Duke Law

Fort Trumbull street
scene. Image
courtesy Eric McAfee,
American Dirt
(http://dirtamericana.
blogspot.com,
November 25, 2009)
©THE BILL OF RIGHTS INSTITUTE
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1. Do these images depict “Miserable and disreputable housing
conditions”? Do they depict “distressed” conditions?
2. 'RWKHVHLPDJHVGHSLFWEXVLQHVVHVOLNHO\WREULQJVLJQLÀFDQWQHZWD[
revenue to the city of New London?

DOCUMENT H
MAJORITY OPINION
Kelo v. New London (2005)
[T]this is not a case in which the City is planning to open the condemned land–at
OHDVWQRWLQLWVHQWLUHW\²WRXVHE\WKHJHQHUDOSXEOLF1RUZLOOWKHSULYDWHOHVVHHV
of the land in any sense be required to operate like common carriers, making
WKHLUVHUYLFHVDYDLODEOHWRDOOFRPHUV%XWDOWKRXJKVXFKDSURMHFWHGXVHZRXOG
EHVXIÀFLHQWWRVDWLVI\WKHSXEOLFXVHUHTXLUHPHQWWKLV´&RXUWORQJDJRUHMHFWHG
any literal requirement that condemned property be put into use for the general
public.” Indeed, while many state courts in the mid-19th century endorsed “use
E\WKHSXEOLFµDVWKHSURSHUGHÀQLWLRQRISXEOLFXVHWKDWQDUURZYLHZVWHDGLO\
HURGHGRYHUWLPH
1RW RQO\ ZDV WKH ´XVH E\ WKH SXEOLFµ WHVW GLIÀFXOW WR DGPLQLVWHU HJ ZKDW
SURSRUWLRQRIWKHSXEOLFQHHGKDYHDFFHVVWRWKHSURSHUW\"DWZKDWSULFH" EXWLW
SURYHGWREHLPSUDFWLFDOJLYHQWKHGLYHUVHDQGDOZD\VHYROYLQJQHHGVRIVRFLHW\
Accordingly, when this Court began applying the Fifth Amendment to the States
at the close of the 19th century, it embraced the broader and more natural
interpretation of public use as “public purpose.”…
The disposition of this case therefore turns on the question whether the City’s
GHYHORSPHQWSODQVHUYHVD´SXEOLFSXUSRVHµ:LWKRXWH[FHSWLRQRXUFDVHVKDYH
GHÀQHGWKDWFRQFHSWEURDGO\UHÁHFWLQJRXUORQJVWDQGLQJSROLF\RIGHIHUHQFHWR
OHJLVODWLYHMXGJPHQWVLQWKLVÀHOG
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7KRVHZKRJRYHUQWKH&LW\ZHUHQRWFRQIURQWHGZLWKWKHQHHGWRUHPRYHEOLJKW
LQWKH)RUW7UXPEXOODUHDEXWWKHLUGHWHUPLQDWLRQWKDWWKHDUHDZDVVXIÀFLHQWO\
GLVWUHVVHG WR MXVWLI\ D SURJUDP RI HFRQRPLF UHMXYHQDWLRQ LV HQWLWOHG WR RXU
GHIHUHQFH7KH&LW\KDVFDUHIXOO\IRUPXODWHGDQHFRQRPLFGHYHORSPHQWSODQWKDW
LWEHOLHYHVZLOOSURYLGHDSSUHFLDEOHEHQHÀWVWRWKHFRPPXQLW\LQFOXGLQJ²EXWE\
QRPHDQVOLPLWHGWR²QHZMREVDQGLQFUHDVHGWD[UHYHQXH$VZLWKRWKHUH[HUFLVHV
LQ XUEDQ SODQQLQJ DQG GHYHORSPHQW WKH &LW\ LV HQGHDYRULQJ WR FRRUGLQDWH D
YDULHW\RIFRPPHUFLDOUHVLGHQWLDODQGUHFUHDWLRQDOXVHVRIODQGZLWKWKHKRSH
that they will form a whole greater than the sum of its parts. To effectuate this
SODQWKH&LW\KDVLQYRNHGDVWDWHVWDWXWHWKDWVSHFLÀFDOO\DXWKRUL]HVWKHXVHRI
HPLQHQWGRPDLQWRSURPRWHHFRQRPLFGHYHORSPHQW*LYHQWKHFRPSUHKHQVLYH
character of the plan, the thorough deliberation that preceded its adoption, and
WKHOLPLWHGVFRSHRIRXUUHYLHZLWLVDSSURSULDWHIRUXVDVLWZDVLQBerman, to
UHVROYHWKHFKDOOHQJHVRIWKHLQGLYLGXDORZQHUVQRWRQDSLHFHPHDOEDVLVEXW
UDWKHU LQ OLJKW RI WKH HQWLUH SODQ %HFDXVH WKDW SODQ XQTXHVWLRQDEO\ VHUYHV D
public purpose, the takings challenged here satisfy the public use requirement
of the Fifth Amendment….
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,QDIÀUPLQJWKH&LW\·VDXWKRULW\WRWDNHSHWLWLRQHUV·SURSHUWLHVZHGRQRWPLQLPL]H
the hardship that condemnations may entail, notwithstanding the payment of just
FRPSHQVDWLRQ:HHPSKDVL]HWKDWQRWKLQJLQRXURSLQLRQSUHFOXGHVDQ\6WDWH
from placing further restrictions on its exercise of the takings power. Indeed,
many States already impose “public use” requirements that are stricter than the
IHGHUDOEDVHOLQH6RPHRIWKHVHUHTXLUHPHQWVKDYHEHHQHVWDEOLVKHGDVDPDWWHU
of state constitutional law, while others are expressed in state eminent domain
statutes that carefully limit the grounds upon which takings may be exercised.
7KLV&RXUW·VDXWKRULW\KRZHYHUH[WHQGVRQO\WRGHWHUPLQLQJZKHWKHUWKH&LW\·V
proposed condemnations are for a “public use” within the meaning of the Fifth
$PHQGPHQWWRWKH)HGHUDO&RQVWLWXWLRQ%HFDXVHRYHUDFHQWXU\RIRXUFDVHODZ
LQWHUSUHWLQJ WKDW SURYLVLRQ GLFWDWHV DQ DIÀUPDWLYH DQVZHU WR WKDW TXHVWLRQ ZH
may not grant petitioners the relief that they seek.
1. How did the Court explain its interpretation of “public use” as “public
purpose”?
2. In what ways was this case similar to Berman?
3. In what ways was this case similar to Poletown?
4. The 5-4 ruling observes that the city had “carefully formulated an
economic development plan that it believes will provide appreciable
EHQHÀWVWRWKHFRPPXQLW\µ:KDWPHDQVRWKHUWKDQJRYHUQPHQW
planning are available for ensuring that a community thrives
economically?
5. What does the Court say about how its ruling may apply to states?
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DOCUMENT I
Kelo v. New London (2005), Dissenting Opinion
7KHVSHFWHURIFRQGHPQDWLRQKDQJVRYHUDOOSURSHUW\1RWKLQJLVWRSUHYHQWWKH
state from replacing any Motel 6 with a Ritz-Carlton, any home with a shopping
mall, or any farm with a factory.
Finally, in a coda, the Court suggests that property owners should turn to the
states, who may or may not choose to impose appropriate limits on economic
GHYHORSPHQWWDNLQJV7KLVLVDQDEGLFDWLRQRIRXUUHVSRQVLELOLW\6WDWHVSOD\PDQ\
LPSRUWDQWIXQFWLRQVLQRXUV\VWHPRIGXDOVRYHUHLJQW\EXWFRPSHQVDWLQJIRURXU
UHIXVDOWRHQIRUFHSURSHUO\WKH )HGHUDO&RQVWLWXWLRQ DQG D SURYLVLRQ PHDQWWR
FXUWDLOVWDWHDFWLRQQROHVV LVQRWDPRQJWKHP
1. According to this dissenting Justice, how was the Court neglecting its
responsibility?

DOCUMENT J
Kelo v. New London (2005), Dissenting Opinion

7KH&RXUWUHOLHVDOPRVWH[FOXVLYHO\RQWKLV&RXUW·VSULRUFDVHVWRGHULYHWRGD\·V
far-reaching, and dangerous, result. But the principles this Court should employ
WRGLVSRVHRIWKLVFDVHDUHIRXQGLQWKH3XEOLF8VH&ODXVHLWVHOI«
According to this dissenting Justice:
1. on what did the Court base its decision?

3. which communities will be most harmed by the ruling?

KELO V. NEW LONDON

2. on what should the Court have based its decision?
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7KHFRQVHTXHQFHVRIWRGD\·VGHFLVLRQDUHQRWGLIÀFXOWWRSUHGLFWDQGSURPLVH
WREHKDUPIXO6RFDOOHG´XUEDQUHQHZDOµSURJUDPVSURYLGHVRPHFRPSHQVDWLRQ
IRUWKHSURSHUWLHVWKH\WDNHEXWQRFRPSHQVDWLRQLVSRVVLEOHIRUWKHVXEMHFWLYH
YDOXH RI WKHVH ODQGV WR WKH LQGLYLGXDOV GLVSODFHG DQG WKH LQGLJQLW\ LQÁLFWHG E\
XSURRWLQJ WKHP IURP WKHLU KRPHV $OORZLQJ WKH JRYHUQPHQW WR WDNH SURSHUW\
solely for public purposes is bad enough, but extending the concept of public
SXUSRVHWRHQFRPSDVVDQ\HFRQRPLFDOO\EHQHÀFLDOJRDOJXDUDQWHHVWKDWWKHVH
losses will fall disproportionately on poor communities….

109

DOCUMENT K
“A Wreck of a Plan,” Charlotte Allen, July 17, 2005
7KH VRUU\ WUXWK LV WKDW JRYHUQPHQWV DUHQ·W YHU\ JRRG DW UHMXYHQDWLQJ
QHLJKERUKRRGV5HYLWDOL]DWLRQLVVWULFWO\DMREIRUWKHSULYDWHVHFWRUDVRXURZQ
H[SHULHQFHKHUHLQ6RXWKZHVW:DVKLQJWRQLVSURYLQJ«
7KLQNRI'HWURLWGHPROLVKLQJWKHHQWLUHHWKQLFQHLJKERUKRRGRI3ROHWRZQLQWKH
V WR EXLOG D *HQHUDO 0RWRUV SODQW WKDW QHYHU GHOLYHUHG RQ LWV SURPLVHG
6,000 new jobs….
*RYHUQPHQW HQWLWLHV IRU DOO WKHLU VXEVLGLHV ERQG LVVXHV DQG HPLQHQW GRPDLQ
SRZHUVDOPRVWDOZD\VIDLOEDGO\DWHIIHFWLYHXUEDQUHYLWDOL]DWLRQDQGWKRVHIDLOHG
attempts almost always exact an appalling human cost in the form of lost homes,
neighborhoods, businesses and jobs. In the District, the most spectacular
UHFRYHULHVRIPRULEXQGXUEDQ]RQHV&DSLWRO+LOORYHUWKHGHFDGHVGRZQWRZQ
DQG&ROXPELD+HLJKWVDOPRVWRYHUQLJKWKDYHRFFXUUHGDOPRVWHQWLUHO\E\ZD\
RILQGLYLGXDOFRQVHQVXDOWUDQVDFWLRQVEXLOGLQJE\EXLOGLQJ
1. What is Allen’s general assessment of urban revitalization projects
over time?
2. What does Allen believe is the best solution to urban blight?
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DOCUMENT L
Newspaper Accounts (2009)
´3À]HUWROHDYHFLW\WKDWZRQODQGXVHFDVHµ
New York Times, November 12, 2009
“Look what they did,” [Michael] Cristofaro said on Thursday. “They stole our
KRPHIRUHFRQRPLFGHYHORSPHQW,WZDVDOOIRU3À]HUDQGQRZWKH\JHWXSDQG
walk away.”
3À]HUWKHJLDQWGUXJFRPSDQ\>KDV@DQQRXQFHGLWZRXOGOHDYHWKHFLW\MXVWHLJKW
\HDUVDIWHULWVDUULYDO«,WZRXOGOHDYHEHKLQGWKHFLW\·VELJJHVWRIÀFHFRPSOH[
and an adjacent swath of barren land that was cleared of dozens of homes to
PDNHURRPIRUDKRWHOVWRUHVDQGFRQGRPLQLXPVWKDWZHUHQHYHUEXLOW
“After the Homes are Gone.”
San Francisco Chronicle, November 28, 2009.
7KHODQGZKHUH6XVHWWH.HOR·VOLWWOHSLQNKRXVHRQFHVWRRGUHPDLQVXQGHYHORSHG
7KHSURSRVHGKRWHOUHWDLOFRQGR´XUEDQYLOODJHµKDVQRWEHHQEXLOW$QGHDUOLHU
WKLV PRQWK 3À]HU ,QF DQQRXQFHG WKDW LW LV FORVLQJ WKH  PLOOLRQ UHVHDUFK
FHQWHULQ1HZ/RQGRQWKDWZDVWKHDQFKRUIRUWKH1HZ/RQGRQUHGHYHORSPHQW
SODQDQGZLOOEHUHORFDWLQJVRPHMREV
1. 'HVFULEH3À]HU·VSUHVHQFHLQ1HZ/RQGRQHLJKW\HDUVDIWHUWKHUXOLQJ
in Kelo v. New London.

3. +RZGRHVWKHIDFWWKDWWKHSURPLVHGHFRQRPLFEHQHÀWQHYHU
materialized affect your assessment of the case? If an economic
ERRPKDGIROORZHGZRXOGWKDWKDYHMXVWLÀHGWKHWDNLQJV"
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2. How much economic development did New London gain from its deal
ZLWK3À]HU"
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DOCUMENT M

Bing.com

Satellite View of Fort Trumbull (2010)

1. What signs of economic development can be seen in this satellite
photo of property seized for economic development?
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DIRECTIONS
Read the Case Background
and .H\4XHVWLRQ. Then
analyze the Documents
provided. Finally, answer
the .H\4XHVWLRQ in a
well-organized essay
that incorporates your
interpretations of the
Documents as well as your
own knowledge of history.

KEY QUESTION
Evaluate the Court’s ruling
in Kelo v. New London.


Blackstone

KELO V. NEW LONDON

0



10

1791 Fifth
Amendment

1792 Madison

GRAPHING PROPERTY RIGHTS
KELO V. NEW LONDON

1981
Poletown v.
Detroit

2004 County
of Wayne v.
Hathcock

Kelo v.
New London
Majority

Kelo v.
New London
Dissents

For each document or case listed on the table below, assign a score on a
scale of 1 – 10, showing to what extent property rights were supported.

Berman
v. Parker
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THE
ENDURES
Eminent Domain Status Legislation Since Kelo, 2012
Substantive eminent domain reform (22)
Increased eminent domain protections (21)
State needs eminent domain reform (7)
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1. How does this map illustrate the principle of federalism?
2. This map was created by Institute for Justice, which represented
Susette Kelo in the Kelo v. New London case. Why do you think they
label some states the map in terms of states that “need eminent
domain reform.”?

SUPPLEMENTARY PRIMARY SOURCES
RELATED TO PROPERTY RIGHTS
Use these document excerpts to supplement the document-based lessons in this unit, or
to make your own document-based questions.
Petition of Right, Sir Edward Coke, 1628
IV. And in the eight-and-twentieth year of the reign of King Edward III, it was declared and
enacted by authority of parliament, that no man, of what estate or condition that he be,
should be put out of his land or tenements, nor taken, nor imprisoned, nor disinherited
nor put to death without being brought to answer by due process of law.
 Under what conditions could the king take the life, freedom, or property of an
individual?
Only by due process of law

Massachusetts Body of Liberties & Constitution, 1641
>@ 1R PDQ·V &DWWOH RU JRRGV RI ZKDW NLQGH VRHYHU VKDOO EH SUHVVHG RU WDNHQ IRU DQ\
SXEOLTXHXVHRUVHUYLFHXQOHVVLWEHE\ZDUUDQWJURXQGHGXSRQVRPHDFWRIWKHJHQHUDOO
Court, [Massachusetts legislature] nor without such reasonable prices and hire as the
ordinarie rates of the Countrie do afford. And if his Cattle or goods shall perish or suffer
GDPDJHLQVXFKVHUYLFHWKHRZQHUVKDOOEHVXIÀFLHQWO\UHFRPSHQFHG 0DVVDFKXVHWWV
&RORQLDO/DZVS
 Rephrase this provision in your own words.

Pennsylvania Constitution, 1776
9,,, 7KDW HYHU\ PHPEHU RI VRFLHW\ KDWK D ULJKW WR EH SURWHFWHG LQ WKH HQMR\PHQW RI
life, liberty and property, and therefore is bound to contribute his proportion towards
WKH H[SHQVH RI WKDW SURWHFWLRQ DQG \LHOG KLV SHUVRQDO VHUYLFH ZKHQ QHFHVVDU\ RU DQ
HTXLYDOHQW WKHUHWR %XW QR SDUW RI D PDQ·V SURSHUW\ FDQ EH MXVWO\ WDNHQ IURP KLP RU
DSSOLHGWRSXEOLFXVHVZLWKRXWKLVRZQFRQVHQWRUWKDWRIKLVOHJDOUHSUHVHQWDWLYHV«

Pay taxes, personal service (for example, in the military)
 What conditions must be met if property is taken for public use?
Owner’s consent or a law passed by legal representatives

PRIVATE PROPERTY

 According to this document, what responsibilities correspond to the rights to
enjoy life, liberty, and property?
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No one’s livestock or other property will be taken for use by the community
unless the legislature has passed a law allowing for it. Government must pay
property owners a fair price for any property taken.
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Virginia Declaration of Rights, 1776
9,7KDWHOHFWLRQVRIPHPEHUVWRVHUYHDVUHSUHVHQWDWLYHVRIWKHSHRSOHLQ$VVHPEO\
RXJKW WR EH IUHH DQG WKDW DOO PHQ KDYLQJ VXIÀFLHQW HYLGHQFH RI SHUPDQHQW FRPPRQ
LQWHUHVWZLWKDQGDWWDFKPHQWWRWKHFRPPXQLW\KDYHWKHULJKWRIVXIIUDJHDQGFDQQRW
EHWD[HGRUGHSULYHGRIWKHLUSURSHUW\IRUSXEOLFXVHVZLWKRXWWKHLURZQFRQVHQWRUWKDW
RIWKHLUUHSUHVHQWDWLYHVVRHOHFWHGQRUERXQGE\DQ\ODZWRZKLFKWKH\KDYHQRWLQOLNH
manner, assented, for the public good.
 In addition to property rights, what other rights are listed in this passage?
Free elections, the right of suffrage (voting)
 What are some possible reasons that the people of Virginia restricted the
ULJKWWRYRWHWR´DOOPHQKDYLQJVXIÀFLHQWHYLGHQFHRISHUPDQHQWFRPPRQ
interest with and attachment to the community”?
People committed to a location are the ones with a stake in the outcome
whenever voting takes place. In this way, property rights are central to the
principle of consent of the government. Owning property in a community can be
a signal that one is personally attached and invested in it – not only in terms of
money, but also possibly in terms of time and personal commitment to remain
there.

The Northwest Ordinance, 1787

©THE BILL OF RIGHTS INSTITUTE
PRIVATE PROPERTY

116

«1RPDQVKDOOEHGHSULYHGRIKLVOLEHUW\RUSURSHUW\EXWE\WKHMXGJPHQWRIKLVSHHUVRU
the law of the land; and should the public exigencies make it Necessary for the common
SUHVHUYDWLRQ WR WDNH DQ\ SHUVRQ·V SURSHUW\ RU WR GHPDQG KLV SDUWLFXODU VHUYLFHV IXOO
FRPSHQVDWLRQ VKDOO EH PDGH IRU WKH VDPH DQG LQ WKH MXVW SUHVHUYDWLRQ RI ULJKWV DQG
SURSHUW\LWLVXQGHUVWRRGDQGGHFODUHGWKDWQRODZRXJKWHYHUWREHPDGHRUKDYHIRUFH
LQWKHVDLGWHUULWRU\WKDWVKDOOLQDQ\PDQQHUZKDWHYHULQWHUIHUHZLWKRUDIIHFWSULYDWH
FRQWUDFWVRUHQJDJHPHQWVERQDÀGHDQGZLWKRXWIUDXGSUHYLRXVO\IRUPHG
 Other than property rights, what additional rights are listed in this passage
from the Northwest Ordinance?
Writ of habeas corpus, trial by jury, proportional representation in the
OHJLVODWXUHFRXUWSURFHHGLQJVEDVHGRQFRPPRQODZUHDVRQDEOHEDLODQGÀQHV
protection against cruel and unusual punishment, jury trial before a person is
deprived of liberty or property
 How are these rights related?
$OORIWKHPKDYHEHHQFRQVLGHUHGSDUWRIWKHGHÀQLWLRQRIOLEHUW\DWOHDVWDVIDU
back as Magna Carta
 :KDWVSHFLÀFSURSHUW\ULJKWVDUHDGGUHVVHGLQWKHSDVVDJH"
No deprivation of property without due process; full compensation for private
property taken by the government; protection of private contracts

Woodrow Wilson “Socialism and Democracy, ” 1887
… ‘State socialism’ is willing to act through state authority as it is at present organized.
,WSURSRVHVWKDWDOOLGHDRIDOLPLWDWLRQRISXEOLFDXWKRULW\E\LQGLYLGXDOULJKWVEHSXWRXW
RIYLHZDQGWKDWWKH6WDWHFRQVLGHULWVHOIERXQGWRVWRSRQO\DWZKDWLVXQZLVHRUIXWLOH
LQLWVXQLYHUVDOVXSHULQWHQGHQFHDOLNHRILQGLYLGXDODQGRISXEOLFLQWHUHVWV7KHWKHVLVRI
WKHVWDWHVRFLDOLVWLVWKDWQROLQHFDQEHGUDZQEHWZHHQSULYDWHDQGSXEOLFDIIDLUVZKLFK
WKH6WDWHPD\QRWFURVVDWZLOOWKDWRPQLSRWHQFHRIOHJLVODWLRQLVWKHÀUVWSRVWXODWHRIDOO
just political theory.
«)RULWLVYHU\FOHDUWKDWLQIXQGDPHQWDOWKHRU\VRFLDOLVPDQGGHPRFUDF\DUHDOPRVW
if not quite one and the same. They both rest at bottom upon the absolute right of the
community to determine its own destiny and that of its members. Men as communities
DUHVXSUHPHRYHUPHQDVLQGLYLGXDOV/LPLWVRIZLVGRPDQGFRQYHQLHQFHWRWKHSXEOLF
control there may be; limits of principle there are, upon strict analysis, none. …
The difference between democracy and socialism is not an essential difference, but
only a practical difference—is a difference of organization and policy, not a difference
RISULPDU\PRWLYH'HPRFUDF\KDVQRWXQGHUWDNHQWKHWDVNVZKLFKVRFLDOLVWVFODPRXUWR
KDYHXQGHUWDNHQEXWLWUHIUDLQVIURPWKHPQRWIRUODFNRIDGHTXDWHSULQFLSOHVRUVXLWDEOH
PRWLYHVEXWIRUODFNRIDGHTXDWHRUJDQL]DWLRQDQGVXLWDEOHKDUGLKRRGEHFDXVHLWFDQQRW
see its way clear to accomplishing them with credit...
 According to Wilson, what is the proper limit on public authority over
individual rights?
The State [should] consider itself bound to stop only at what is unwise or futile
in its universal superintendence alike of individual and of public interests.
 Which does Wilson assert is more important—community or individuals?
Community

The community’s right to make decisions for itself and for its members is
unlimited. (Accept reasoned responses.)
 Why has democracy not attempted the same tasks as socialism has?
Democracy is not well-organized or courageous enough to do so.
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 Put this phrase in your own words: “the absolute right of the community to
determine its own destiny and that of its members.”

PRIVATE PROPERTY
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PRIVATE PROPERTY VOCABULARY
Bundle of Sticks: Metaphor for the complex nature of property rights. Each “stick” in the
bundle represents a right associated with property. Examples: possession, the right to
sell, mortgage, or subdivide property, the right to exclude others from property, grazing
rights, mineral rights, etc.
Due Process: 8QGHUVWDQG WKDW WKH JRYHUQPHQW PXVW IROORZ HVWDEOLVKHG UXOHV DQG
procedures when dealing with persons accused of crimes, or when taking property for
public use.
Easement$FHUWDLQOLPLWHGULJKWWRXVHSURSHUW\RZQHGE\DQRWKHUExamples: A strip of
land enabling people to cross a beach over a private property.
Eminent Domain:1DPHIRUJRYHUQPHQW·VSRZHUWRVHL]HSULYDWHSURSHUW\IRUSXEOLFXVH
Just Compensation: 3D\PHQW³XVXDOO\ IDLU PDUNHW YDOXH³UHTXLUHG E\ WKH )LIWK
$PHQGPHQWZKHQJRYHUQPHQWWDNHVSURSHUW\IRUSXEOLFXVH
Police Power:7KHSRZHURIVWDWHJRYHUQPHQWVWRSURWHFWWKHVDIHW\KHDOWKZHOIDUHDQG
morals of citizens.
Property Rights: $ V\VWHP ZKHUH LQGLYLGXDOV KDYH WKH ULJKW WR REWDLQ DQG FRQWURO
possessions, as well as the fruits of their own labor.
Property: Something physical or intangible that is owned by a person or group. Examples:
land, businesses, homes, cars, blueprints, computer coding, creative works, secret
formulas, etc.
©THE BILL OF RIGHTS INSTITUTE
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Rule of Law:DIUHHJRYHUQPHQWUHTXLUHVWKDWODZVIROORZVWDEOHWUDQVSDUHQWSURFHVVHV
and cannot be changed on the whim of a ruler.

APPENDIX

TEACHER TOOLBOX
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Classroom Applications
&DVH%ULHÀQJ6KHHW
&RQVWLWXWLRQDO,VVXH(YLGHQFH)RUP
Documents Summary
Attorney Document Analysis
0RRW&RXUW3URFHGXUHV
Tips for Thesis Statements and Essays
5XEULFIRU(YDOXDWLQJD'%4(VVD\RQD3RLQW6FDOH
.H\4XHVWLRQ6FRULQJ*XLGHOLQHVIRU$OO(VVD\V
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CLASSROOM APPLICATIONS
6FDIIROGLQJTXHVWLRQVDUHSURYLGHGDVDQRSWLRQ7HDFKHUVRI$3RUKRQRUVFODVVHVPD\
FKRRVHQRWWRKDYHVWXGHQWVZULWHDQVZHUVWRWKHVH
&RQWH[W%DFNJURXQGLQIRUPDWLRQIRUVRPHGRFXPHQWVLVSURYLGHGDVDQRSWLRQWREULHI
VWXGHQWVRQKLVWRULFDOOHJDOFRQWH[WDQGVLJQLÀFDQFH
DBQ Strategies:
 :ULWHWKH.H\4XHVWLRQRQWKHERDUGDQGJLYHHDFKVWXGHQWDFRS\RIRQHGRFXPHQW
$VNWKLVTXHVWLRQ'RHVWKLVGRFXPHQWKHOS\RXWRDQVZHUWKLVTXHVWLRQ",IVRKRZ"
If not, what additional information might you need? Allow students 3-4 minutes to
DQVZHUWKHVHTXHVWLRQV7KHQKDYHVWXGHQWVSDLUXSVKDULQJWKHLUGRFXPHQWVDQG
DQVZHULQJWKHVDPHTXHVWLRQV+DYHHDFKSDLUMRLQDQRWKHUDQGUHSHDWWKHSURFHVV
)LQDOO\EULQJWKHHQWLUHFODVVWRJHWKHUDQGDQVZHUWKH.H\4XHVWLRQDVDJURXS
 :ULWHWKH.H\4XHVWLRQRQWKHERDUGDQGVSHQGRQHFODVVSHULRGKDYLQJVWXGHQWV
analyze documents and answer the scaffolding questions, followed by one class
period writing their answers to the key question.
 'LYLGH VWXGHQWV LQWR SDLUV RU WULRV DQG DVVLJQ RQH RU PRUH GRFXPHQWV SHU JURXS
Then ask groups to report on their documents to the class, being sure that they
H[SODLQKRZWKHLUVSHFLÀFGRFXPHQWVFDQKHOSWRDQVZHUWKH.H\4XHVWLRQ
 *RRYHU'%4VDVDODUJHJURXSXVLQJVFDIIROGLQJTXHVWLRQVDQGNH\TXHVWLRQVDV
discussion prompts.
 *LYHVWXGHQWVWKHGRFXPHQWVIURPDFDVHDQGKDYHWKHPFUDIWDNH\TXHVWLRQ
 +DYHVWXGHQWVFRPSOHWHD&DVH%ULHÀQJ6KHHW VHHS WRUHLQIRUFHNH\FRQFHSWV

 &RQGXFWD0RRW&RXUWSUHVHQWDWLRQ VHHSIRUGLUHFWLRQV 
 /LJKWQLQJ5RXQG0RRW&RXUW7KLVVWUDWHJ\PLJKWEHHVSHFLDOO\KHOSIXOWRSURYLGHD
TXLFNUHYLHZRIDQXPEHURIFDVHV$VVLJQWZRVWXGHQWVWRHDFKFDVHRQHWRSUHVHQW
the petitioner’s position and one to present the respondent’s. Each student has two
PLQXWHVWRSUHVHQWKLVKHUSRVLWLRQWRWKHHQWLUHFODVVZKLFKWKHQPXVWYRWHRQWKLV
TXHVWLRQ  ,V WKH ODZ LQ TXHVWLRQ D YDOLG H[HUFLVH RI JRYHUQPHQW SRZHU XQGHU WKH
UHOHYDQWFRQVWLWXWLRQDOSULQFLSOHV"
 +DYHVWXGHQWVFRQGXFWUHVHDUFKWRGLVFRYHUPRUHGHWDLOVDERXWWKHSHRSOHLQYROYHG
in a case, and then report to the class.

 'HYHORSSROLWLFDOFDUWRRQVWRKLJKOLJKWWKHLPSRUWDQWLVVXHVLQDFDVH

TEACHER TOOLBOX

 'HYHORSDQLOOXVWUDWHGWLPHOLQHWRGHSLFWFKDQJHVDQGWUHQGVLQLQWHUSUHWDWLRQRID
JLYHQFRQVWLWXWLRQDOSULQFLSOH
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 +DYHVWXGHQWVGHWHUPLQHIRUHDFKGRFXPHQWZKLFKVLGHZRXOGEHPRUHOLNHO\WRXVH
LWLQRUDODUJXPHQWRIWKHFDVH 6HHJUDSKLFRUJDQL]HUVS
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ONLINE RESOURCES
Consult any of the following websites for additional resources to learn more about the
Supreme Court and landmark cases.
KWWSELOORIULJKWVLQVWLWXWHRUJUHVRXUFHVHGXFDWRUUHVRXUFHVODQGPDUNFDVHV
www.oyez.org
KWWSZZZVWUHHWODZRUJHQODQGPDUNDVS[
KWWSZZZVXSUHPHFRXUWJRY
KWWSZZZODZFRUQHOOHGXVXSFWFDVHVQDPHKWP
KWWSZZZVFRWXVEORJFRP
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CASE BRIEFING SHEET
&DVH1DPHDQG<HDU ______________________________________________________
)DFWVRIWKH&DVH _________________________________________________________
_________________________________________________________________________

:KDWLVWKHFRQVWLWXWLRQDOTXHVWLRQWKDWWKH6XSUHPH&RXUWPXVWDQVZHU"
7KLVLVD\HVQRTXHVWLRQDQGVSHOOVRXWWKHVSHFLÀFSDUWRIWKH&RQVWLWXWLRQDWLVVXH
_________________________________________________________________________
_________________________________________________________________________

:KDWFRQVWLWXWLRQDOSULQFLSOHVDUHLQGLFDWHGLQWKHFDVH" _________________________
_________________________________________________________________________

6XPPDU\RIRQHVLGH·VDUJXPHQWV

6XPPDU\RIWKHRWKHUVLGH·VDUJXPHQWV

___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

How would you decide the case and why? _____________________________________

_________________________________________________________________________

How did the Supreme Court majority decide the case and why?____________________
_________________________________________________________________________
_________________________________________________________________________

:KDWZHUHWKHPDLQSRLQWVUDLVHGLQDQ\GLVVHQWLQJRSLQLRQV" ____________________

_________________________________________________________________________

:KDWRWKHU6XSUHPH&RXUWFDVHVDUHUHODWHGLQLPSRUWDQWZD\V" __________________
_________________________________________________________________________
_________________________________________________________________________

TEACHER TOOLBOX

_________________________________________________________________________
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CONSTITUTIONAL ISSUE EVIDENCE FORM
&DVH1DPHDQG<HDU
&RQVWLWXWLRQDO,VVXH

<HV 6RXUFH(YLGHQFH

TEACHER TOOLBOX

+RZZRXOG\RXXVHWKHGRFXPHQWVSURYLGHGWR
answer the constitutional question?

1R 6RXUFH(YLGHQFH
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Document
name &
date
Author

Answer to scaffolding question

DOCUMENTS SUMMARY

©THE BILL OF RIGHTS INSTITUTE

233

How each side might use this document to
DQVZHUWKH.H\4XHVWLRQ³25³:KDWLVWKH
main idea of this document?

8VHWKLVIRUPWRGHYHORSDQRYHUYLHZRIWKHHYLGHQFHDYDLODEOH

Both sides

ATTORNEY DOCUMENT ANALYSIS
3HWLWLRQHU

Additional notes:
+RZGLGPDMRULW\GLVVHQWLQJRSLQLRQV
align with each attorney’s position?

TEACHER TOOLBOX

8VHWKLVIRUPWRVKRZZKLFKDWWRUQH\ZRXOG
SUREDEO\XVHHDFKGRFXPHQWSURYLGHGDQGZK\

Respondent
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MOOT COURT PROCEDURES
Preparation
 (QFRXUDJH VWXGHQWV WR XVH WKH EDFNJURXQG NQRZOHGJH WKH\ KDYH GHYHORSHG
$WWRUQH\VDQG-XVWLFHVRIWKH866XSUHPH&RXUWDSSO\DJUHDWGHDORIEDFNJURXQG
and historical knowledge.
 Caution students that “gotcha” questions within the classroom context are not
SURGXFWLYH  ´-XVWLFHVµ VKRXOG QRW DVN TXHVWLRQV WKDW EDVHG RQ WKHLU EDFNJURXQG
DQGFODVVDFWLYLWLHVZRXOGQRWEHIDLUJDPH
 'HFLGHZKHWKHUVWXGHQWVZLOOEHDOORZHGWRXVHRQOLQHUHVRXUFHVYLDWKHLUVPDUWSKRQHV
during the exercise—there are good arguments both for using and for not using them.
 5HFRPPHQGDWLRQ³GRQRWDOORZ´-XVWLFHVµWRLQWHUUXSWWKHDWWRUQH\VLQWKHÀUVWWLPH
or two that you run moot courts. They can ask their questions at the end of each
attorney’s oral arguments.
 Encourage teamwork among “attorneys” in their presentations. Each team should
KDYHDOHDGDWWRUQH\EXWRWKHUVZLOOKHOSÀOOLQDVQHHGHG
Divide class into 3 groups: 9 Justices, advocates for the petitioner, and advocates
for the respondent (A fourth group could be journalists.)
 *LYHWLPHIRUSODQQLQJ-XVWLFHVGHFLGHZKDWTXHVWLRQVWKH\ZDQWDQVZHUHGLQRUDO
DUJXPHQWVDGYRFDWHVIRUHDFKVLGHSODQWKHLURUDODUJXPHQWV
 Allow equal time for presentation of each side, including interruptions from Justices
RUQRW³\RXUFKRLFH ,QWKH866XSUHPH&RXUWHDFKVLGHKDVPLQXWHVDQGWKH
Justices interrupt continuously.

At the beginning of each session of the Supreme Court, the Marshal of the Court
(Court Crier) announces:
´2\H]2\H]2\H]$OOSHUVRQVKDYLQJEXVLQHVVEHIRUHWKH+RQRUDEOHWKH6XSUHPH
&RXUWRIWKH8QLWHG6WDWHVDUHDGPRQLVKHGWRGUDZQHDUDQGJLYHWKHLUDWWHQWLRQ
IRUWKH&RXUWLVQRZVLWWLQJ*RGVDYHWKH8QLWHG6WDWHVDQGWKLV+RQRUDEOH&RXUWµ
7KH&KLHI-XVWLFHZLOOEHJLQWKHRUDODUJXPHQWSKDVHE\VD\LQJ´3HWLWLRQHU\RXPD\
begin.”
The petitioner’s attorney says, “Mr. Chief Justice, and may it please the Court…”

TEACHER TOOLBOX

Debrief: 'LVFXVVERWKWKHFRQWHQWRIWKHFDVH &RQVWLWXWLRQDOSULQFLSOHDQGLWV
DSSOLFDWLRQ DQGWKHSURFHVVHVHPSOR\HG&RQVLGHUWKLQNLQJDQGSODQQLQJSURFHVVFLYLO
discourse process, and the application of these skills outside the classroom.
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 Justices deliberate and announce decision. Deliberation is actually done in strict
SULYDF\LQWKH866XSUHPH&RXUWFRQIHUHQFHEXW\RXGHFLGHIRU\RXUFODVV
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TIPS FOR THESIS STATEMENTS AND ESSAYS
Thesis Statement: The thesis statement condenses your arguments to a nutshell and
DSSHDUVLQWKHRSHQLQJSDUDJUDSKEXWLWLVQRWZULWWHQXQWLO$)7(5\RXKDYHSODQQHG\RXU
RYHUDOOUHVSRQVH 3ODQQLQJSURFHVVVKRZQLQWDEOHEHORZ
A good thesis statement—
 Fully addresses all parts of the prompt, while acknowledging the complexity of the
issue.
 &OHDUO\ WDNHV D VLGH³PDNHV D GHFODUDWLYH VWDWHPHQW WKDW RQH WKLQJ ZDV PRUH
LPSRUWDQWPRUHSHUVXDVLYHHWFWKDQDQRWKHU6LQFHWKHYHUELQWKHSURPSWLVRIWHQ
VRPHWKLQJOLNH´DVVHVVµRU´HYDOXDWHµWKHWKHVLVVWDWHPHQWVKRXOGVKRZZKLFKVLGH
the writer takes.
 Suggests a “table of contents ”or road map for the essay—shows what elements
enter into consideration.
 %HJLQVDQHVVD\WKDWLVSURYHQE\DEXQGDQWDQGSHUVXDVLYHIDFWVDQGHYLGHQFH
,QD'%4HVVD\WKHVWXGHQWZULWHVDZHOORUJDQL]HGUHVSRQVHWRWDUJHWDVSHFLÀFSURPSW
DQDO\]LQJSHUWLQHQWGRFXPHQWVLQRUGHUWRVXSSRUWKLVKHUWKHVLV7KHVWHSVGHVFULEHG
KHUH ZLOO JXLGH WKH SURFHVV RI KDQGOLQJ WKH GRFXPHQWV )RU $GYDQFHG 3ODFHPHQW 86
History the response must include BOTH outside information AND information from the
GRFXPHQWV2Q86+LVWRU\$3H[DPVRQHRIWKHHVVD\VWKDWPXVWEHZULWWHQXQGHUWLPHG
FRQGLWLRQVLVWKH'%4 
DBQ Do and Don’t
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Steps

Do

Don’t

1. Analyze the
prompt and
GLYLGHLWLQWRLWV
components. A
graphic organizer
helps with this
step.

Fully address the prompt.
It is better to address all
SDUWVRIWKHSURPSWHYHQ
if you must do some in a
way that is less complete,
than to spend all your
time on just one of two
parts or 3 of 4 parts.

Neglect part of the
prompt because you
spent too much time on
the part you know more
about.

2. 3ODQWRSURYH\RXU
point. It is best to
begin by planning
WKHRYHUDOO
structure BEFORE
HYHQORRNLQJDWWKH
documents.

Organize your thoughts
before writing the thesis
VWDWHPHQW:KDWDUHWKH
logical points your essay
needs to include?

:ULWHD´ODXQGU\OLVWµWKDW
simply summarizes each
document.

Steps

Do

Don’t

3. Check the
documents to see
how you can use
them as tools.

6WULYHWRXVHDOOWKH
documents; but be
sure you accurately
understand their main
ideas.

Take quotes or ideas out
of context to use them in
a manner other than the
author intended.

4. Ask yourself when
ZULWLQJHYHU\
SDUDJUDSK´+RZ
does this help to
SURYHP\WKHVLV"µ

$QDO\]HWRSURYHWKH
position asserted in the
thesis statement. Analysis
is not the same thing as
GHVFULSWLRQRUQDUUDWLYH
Merely making a series
of true statements is not
analysis. Key to analysis—
is the essay answering
the “So what?” question?

8VHVWRUnd-person
pronouns “I think the
Supreme Court has the
authority to use judicial
UHYLHZEHFDXVH«µ´+DYH
\RXHYHUZRQGHUHGKRZ
the Supreme Court got
WKHDXWKRULW\WRRYHUWXUQ
federal laws?”

 Manage time
wisely; writing long
quotes will eat up
thinking time.

8VHUHOHYDQWIDFWV
HYLGHQFHSURRI

8VHOHQJWK\TXRWHV

6. *LYHFUHGLWWR
sources.

Cite sources using the
DXWKRU·VQDPHDQGRU
document title.

:ULWH´$FFRUGLQJWR
Document B,…”

7. Think as you write!

Let logic and analysis
GULYHWKHHVVD\

/HWGRFXPHQWVGULYHWKH
essay.

A well-chosen brief phrase
in quotations and worked
into your own sentence is
powerful.

3DGWKHSDSHULQDQ
attempt to conceal a lack
of analysis.
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Addresses all
aspects of the
prompt, though
FRYHUDJHPD\EH
VOLJKWO\XQHYHQ

(QWLUH3URPSW

(IIHFWLYHO\DQGDSpropriately uses
DOO³ RUDOPRVWDOO 
documents

Documents

Supports thesis
with substantial
DQGUHOHYDQWRXWside information.

2XWVLGH,QIR UHTXLUHGIRU$3FODVV

Organization &
:ULWLQJ6NLOO

“The angels are
starting to sing!”

Errors

May contain minor
errors.

Contains little outside information

Supports thesis
with some outside
information

Is so poorly organized or written
WKDWLWLVGLIÀFXOWWR
understand

Demonstrates
weak organizationDODQGRUZULWLQJ
skills which interfere with comprehension

Acceptable organization; language
errors do not
interfere with comprehension and do
not indicate misunderstanding of the
topic

Contains numerous
errors, both major
and minor

May contain major
errors

May contain errors
that do not seriously detract from
quality of the essay

“Get this writer to
proofread your next
paper!”

Includes inappropriate, off-target, or
no outside information

´&DOOWKH3UHVLGHQW
he needs to hear
this essay!”

Clearly organized
ZHOOZULWWHQ³HYLGHQWRQÀUVWUHDGing, but we’ll read
it again just for
pleasure.

RUBRIC FOR EVALUATING A DBQ ESSAY ON A 9-POINT SCALE
$QDO\VLV WHQGVWR
EHWKHPRVWGLIÀFXOWFRPSRQHQW
(IIHFWLYHDQDO\VLV
which shows &
SURYHVUHODWLRQships; fully answers
the “so what?”
questions; more
analytical than narUDWLYH

4XRWHVRUEULHÁ\
cites some documents, but does
not use them as
tools to support
thesis

8VHVVRPHGRFXPHQWVHIIHFWLYHO\

Deals with one aspect of the prompt
in a general way
or with additional
SDUWVLQDVXSHUÀcial way

Slights or neglects
some parts of the
prompt

Simplistic explanations that do not
indicate mastery of
the content; may
list facts without
analysis

Ignores part of the
question

Contains little or no
understanding of
the documents or
ignores them completely

Limited analysis;
PRVWO\GHVFULSWLYH
knowledge & comSUHKHQVLRQOHYHOLQ
use of facts

3UHVHQWVDOLPLWHG
FRQIXVHGDQGRU
SRRUO\GHYHORSHG
thesis

Shows inadequate
or inaccurate understanding of the
prompt

TEACHER TOOLBOX

5HVSRQVHLVFRPSOHWHO\RIIWDUJHW([DPSOHV´,GLGQ·WKDYHWRSD\IRUWKLVH[DPDQG,·PQRWZDVWLQJP\WLPHRQLWµ´,NQRZQRWKLQJDERXWWKHSURPSW
but let me tell you about snow-boarding…”; “My former boyfriend is the world’s biggest jerk and here’s why…”

Contains no thesis
or a thesis which
does not address
the prompt

Contains a thesis
which addresses
the prompt

Contains a wellGHYHORSHGWKHVLV
which clearly addresses all aspects
of the prompt and
shows organizational roadmap

Thesis

Adapted from AP US History guidelines

Score
*UDGH
8-9





2-3-4


0-1
 EHORZ

--
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KEY QUESTION SCORING GUIDELINES FOR ALL ESSAYS
The Good-Excellent Essay
 $VVHUWVDVWURQJFOHDUDQGZHOOGHYHORSHGWKHVLVLQUHVSRQVHWRWKHNH\
question.
 Supports the thesis with outstanding analysis of Founding documents, custom,
OHJDOSUHFHGHQWDQGFRQWHPSRUDU\YLHZV
 ,QWHOOLJHQWO\DSSOLHVDQGRUFULWLTXHVWKH&RXUW·VRSLQLRQ V 
 (IIHFWLYHO\XVHVPDQ\GRFXPHQWVDQGLQFRUSRUDWHVSULRUNQRZOHGJH
 Contains only minor errors; is clearly organized and exceptionally well-written.
The Average-Good Essay
 Asserts a thesis in response to the key question.
 Supports the thesis with some analysis of Founding documents, custom, legal
SUHFHGHQWDQGRUFRQWHPSRUDU\YLHZV$QDO\VLVRIVRPHDVSHFWVPD\EHFXUVRU\
or absent.
 &ULWLTXHVDQGRUDSSOLHVWKH&RXUW·VRSLQLRQ V EXWPD\GHPRQVWUDWHOHVV
command of nuance than the Good-Excellent Essay.
 (IIHFWLYHO\XVHVPDQ\GRFXPHQWVDQGLQFRUSRUDWHVSULRUNQRZOHGJH
 &RQWDLQVIHZVLJQLÀFDQWHUURUVLVDFFHSWDEO\RUJDQL]HGDQGZULWWHQ
The Below Average-Average Essay

The Poor-Below Average Essay






Lacks a thesis.
Exhibits inadequate understanding of the question and the documents.
2IIHUVQRDSSOLFDWLRQFULWLTXHRIWKH&RXUW·VRSLQLRQ V 
8VHVYHU\IHZGRFXPHQWVDQGLQFRUSRUDWHVQRSULRUNQRZOHGJH
&RQWDLQVQXPHURXVVLJQLÀFDQWHUURUVDQGLVSRRUO\RUJDQL]HGDQGZULWWHQ
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 Asserts a limited thesis or does not fully address the key question.
 $QDO\VLVLVODUJHO\LQFRPSOHWHVXSHUÀFLDORULQFRUUHFWPD\PHUHO\SDUDSKUDVH
or quote documents.
 &RQWDLQVVLPSOLVWLFRULQFRUUHFWDSSOLFDWLRQFULWLTXHRIWKH&RXUW·VRSLQLRQ V 
 8VHVIHZGRFXPHQWVDQGLQFRUSRUDWHVOLWWOHSULRUNQRZOHGJH
 &RQWDLQVVRPHVLJQLÀFDQWHUURUVDQGLVSRRUO\RUJDQL]HGDQGZULWWHQ
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Document H: Beachfront Management Act,
South Carolina Department of Health and
Environmental Control Summary (1988)
1. 3URWHFWLQJOLIHDQGSURSHUW\IURP
VWRUPVSURYLGLQJWRXULVPUHYHQXH
SUHYHQWLQJXQZLVHGHYHORSPHQWWRR
close to the beach and dunes.
2. 1988
Document I: Lucas v. South Carolina
Coastal Council (1992)
1. He intended to build two single family
homes.
2. <HV
3. In 1988, the state legislature enacted
the Beachfront Management Act,
which barred Lucas from erecting any
permanent habitable structures on his
land.
4. Accept reasoned answers.
 Accept reasoned answers.
Document J: Lucas v. South Carolina Coastal
Council (1992), Dissenting Opinion
1. The area had been unstable and
YXOQHUDEOHWRÁRRGLQJIRUGHFDGHV
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2. +HÀQGVQRHYLGHQFHWRVXSSRUWWKH
SUHPLVHWKDWWKHUHVWULFWLRQVSUHYHQWLQJ
Lucas from building homes on his
SURSHUW\PDNHLWWRWDOO\YDOXHOHVV
States had traditionally been entitled
to the presumption of constitutionality.
In this case, the state was being asked
WRSURYHWKDWLWVUHJXODWLRQZDVQRWD
taking.
Document K: Lucas’s Property (1994)
1. Accept reasoned answers.
2. 7KHUHDUHIHZLIDQ\RWKHUYDFDQWORWV
Document L: The Site of Lucas’s Former
Property (2000)
1. 7KHEHDFKDSSHDUVWRKDYHPRUHVDQG
and the dunes are not as low. A pink,
VTXDUHIRRWKRXVHKDVEHHQEXLOW
in one of Lucas’s former two lots.

.(/291(:/21'21 

Document A: Blackstone’s Commentaries on
the Laws of England (1765)
1. Only by consent of the owner
Document B: The Fifth Amendment, 1791
1. Listed are protection against being
GHSULYHGRIOLIHOLEHUW\RUSURSHUW\
without due process; guarantee of just
compensation if one’s property is taken
for public use.
2. ,QGLYLGXDOULJKWV
Document C: James Madison’s On Property
(1792)
1. 3URSHUW\LQFOXGHVQRWRQO\SK\VLFDO
possessions but also one’s opinions,
person, faculties [talents], possessions,
safety, liberty, religion, labor, and
choices of how to spend one’s time.
2. The concept of “property” includes
such physical things as one’s
possessions, but one’s rights, such as
those listed in the essay, are also a type
RISURSHUW\WKDWQRMXVWJRYHUQPHQW
ZRXOGYLRODWH
3. 3URWHFWDOOSURSHUW\ULJKWV
Document D: Berman v. Parker (1954)
1. 8QGHUWKLVUXOLQJLWZDVQRZZLWKLQWKH
power of the legislature to determine
that the community should be beautiful
as well as healthy, spacious as well as
clean, well balanced as well as safe.
,IWKRVHZKRJRYHUQHGWKH'LVWULFWRI
Columbia decided that the Nation’s
Capital should be beautiful as well
as sanitary, there was nothing in the
Fifth Amendment that would stand
in the way. If the object was within
the authority of Congress, the power
to realize it through the exercise of
eminent domain was clear.
2. Accept reasoned answers.

3. 7KHIUHHPDUNHWLQGLYLGXDO
FRQVHQVXDOWUDQVDFWLRQVSULYDWH
enterprise, charities, institutions
VXFKDVFKXUFKHVQRQSURÀWVDQG
RWKHUYROXQWDU\JURXSV*RYHUQPHQW
PHDQVVXFKDVWD[LQFHQWLYHV
Document E: Poletown Neighborhood
Council v. City of Detroit (1981),
Michigan Supreme Court
1. It was wrong and unjust to take
property from one owner and turn it
RYHUWRWKHSULYDWHXVHRIDQRWKHU
2. The city maintained that the
public purpose of the taking was
economic growth.
3. The court accepted the city’s
argument that economic
UHGHYHORSPHQWE\SULYDWHHQWLWLHV
LVD´SXEOLFXVHµWKDWMXVWLÀHVWKH
WDNLQJRISULYDWHSURSHUW\'HWURLW
was allowed to follow through on its
plan to take the property and turn it
RYHUWR*HQHUDO0RWRUV
Document F: County of Wayne v.
Edward Hathcock (2004), Michigan
Supreme Court
1. 5LJKWVWRSULYDWHSURSHUW\
commitment to the rule of law.

1. No; maybe
2. No
Document H: Kelo v. New London (2005)
1. The Court cited its use of that
GHÀQLWLRQLQLWVUXOLQJVVLQFHWKH
close of the Nineteenth Century.

4. 7KHIUHHPDUNHWLQGLYLGXDO
FRQVHQVXDOWUDQVDFWLRQVSULYDWH
enterprise, charities, institutions
VXFKDVFKXUFKHVQRQSURÀWVDQG
RWKHUYROXQWDU\JURXSV*RYHUQPHQW
PHDQVVXFKDVWD[LQFHQWLYHV
 States may place stricter limits on
the use of eminent domain by law
or in their own constitutions.
Document I: Kelo v. New London (2005),
Dissenting Opinion
1. According to this justice, the
majority did not enforce the
Fifth Amendment’s “public use”
requirement, which meant that all
SULYDWHSURSHUW\ZDVQRZVXEMHFW
WRJRYHUQPHQWWDNLQJIRUSULYDWH
HFRQRPLFGHYHORSPHQW)XUWKHU
the majority was abdicating its
responsibility to enforce the
Fifth Amendment to the extent it
recognized that some states might
impose stricter limits because it is
the Court’s duty to enforce the Bill
of Rights. It is not a task that the
&RXUWFDQRUVKRXOGOHDYHWRWKH
States.

ANSWER KEY

2. %RWKFDVHVZRXOGEHVHWWOHG
EDVHGRQWKHUHGHYHORSPHQW
FRPPLVVLRQ·VFRPSUHKHQVLYH
plan, not on a piecemeal
EDVLVLQYROYHGHOHFWHGRIÀFLDOV
&RQJUHVV1HZ/RQGRQ&LW\
&RXQFLO GHOHJDWLQJDXWKRULW\
WRXQHOHFWHGERGLHV 'LVWULFWRI

3. ,QERWKFDVHVQXPHURXV
LQGLYLGXDOVZKRGLGQRWZLVKWR
sell their property were forced to
PRYHVRWKDWDFLW\JRYHUQPHQW
could transfer their property to
SULYDWHEXVLQHVVHVWKHSURPLVHG
HFRQRPLFEHQHÀWWRWKHFRPPXQLW\
did not materialize.
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Document G: New London (2004)

&ROXPELD5HGHYHORSPHQW/DQG
$JHQF\1/'& WRGUDZXSSODQV
WRWDNHSULYDWHSURSHUW\IRU´SXEOLF
purposes” or the “public welfare;”
LQYROYHGWKHGHVLUHRIJRYHUQPHQW
to enhance the economic climate in
a location; had a particular impact
RQLQGLYLGXDOVZLWKUHODWLYHO\OLWWOH
economic power; did not result in
WKHSURPLVHGHFRQRPLFEHQHÀWWR
the community.
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Document J: Kelo v. New London (2005),
Dissenting Opinion
1. The Court’s prior cases which read
“public use” to mean “public purpose.”
2. The text of the Constitution, which
requires a “public use.”
3. 3RRUFRPPXQLWLHVLHWKRVHPRVW
OLNHO\WRGHHPHGE\JRYHUQPHQWVWREH
LQQHHGRIHFRQRPLFUHGHYHORSPHQWLQ
an attempt to increase such “blighted”
QHLJKERUKRRGV·YDOXHDQGWKH
HFRQRPLFEHQHÀWWRWKHFRPPXQLW\DQG
WKHORFDOJRYHUQPHQW
Document K: “A Wreck of a Plan,” Charlotte
Allen, Washington Post (2005)
1. *RYHUQPHQWHQWLWLHVDOPRVWDOZD\VIDLO
EDGO\DWHIIHFWLYHXUEDQUHYLWDOL]DWLRQ
at the expense of lost homes,
neighborhoods, businesses and jobs.

Document L: Newspaper Accounts (2009)
1. 3À]HUOHIWWKHFLW\
2. Virtually nothing.
3. Accept reasoned answers.
Document M: Satellite View of Fort Trumbull
(2010)
1. None
The Issue Endures
1. 7KHYDVWPDMRULW\RIVWDWHVKDYH
responded to the Kelo ruling by
HQDFWLQJUHIRUPVSURYLGLQJJUHDWHU
protection for property owners than the
Court was willing to enforce in its ruling.
2. 7KLVODEHOUHYHDOVWKH,QVWLWXWHIRU
-XVWLFH·VYLHZSRLQWWKDWWKHXVHRI
HPLQHQWGRPDLQIRUUHGHYHORSPHQWLV
unjust.

2. 7KHIUHHPDUNHWLHLQGLYLGXDO
consensual transactions

UNIT 3 – CIVIL AND ECONOMIC FREEDOM
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(;3/25,1*&,9,/$1'
ECONOMIC FREEDOM
Critical Thinking Questions
1. The Founders understood that property
LVWKHQDWXUDOULJKWRIDOOLQGLYLGXDOV
to create, obtain, and control their
possessions, beliefs, faculties, and
opinions as well as the fruits of their own
labor.
2. The Federalists feared that listing certain
rights would lead people to think that the
rights not listed were less important.
3. Accept reasoned responses.
4. Accept reasoned responses.

 Accept reasoned responses.
6. Accept reasoned responses.

'%4/,%(57<$1'7+(
6835(0(&2857
Document A: John Locke, Second Treatise
of Civil Government (1690)
OLYHVOLEHUWLHVDQGHVWDWHVKLVRZQSHUVRQ
labor of his body, and the work of his hands
IRUWKHSUHVHUYDWLRQRIWKHLUSURSHUW\
:KHQZHUHPRYHVRPHWKLQJIURPWKHVWDWH
of nature and mix it with it our own labor, we
make it our property.

